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ABSTRACT

In a world where people chat with 3G technology and life goes on at a vroom pace, our society has
regressed to the Dark Ages where the honor of society is killed without a thought. Lives are taken for age
old beliefs which should have been extinct by now as they are not consistent with our present day
lifestyles. The genesis of Honor killing is deeply rooted in history and has been linked by various scholars
with ascendant patriarchal structures in human societies. The recent trends of Khap Panchayats have
refused to acknowledge the Rule of Law and still the killings are increasingly being reported and being
glorified by such community groups. Clan or family honor was compromised if married women were
unfaithful or unmarried women lost their virginity, especially ifa woman gave birth to an illegitimate child.
Honor was regained when the offending female was killed by her family. From this principle comes the
underlying logic of honor crimes or as commonly said honor killings. Hence, the Indian law dealing with
Honor killing we need to have a Rawlsian approach i.e., justice as fairness which is based on equality for
all. The Ministry of Law and Justice proposed Draft Bill on Honor killing (Indian Penal Code and
Certain Other Laws (Amendment) Bill, 2010) was introduced by the Union Cabinet, which envisages
changes in the IPC (Section 300, which specifies various conditions that constitute the crime of murder);
the Indian Evidence Act, 1872; and the Special Marriage Act, 1954. “If hatred is so easy to build and love
so difficult, and an uneasy tolerance the most we achieve when we work for love, how utopian can our
dreams afford to be.”[2].
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INTRODUCTION

Crime is an act or omission which is prohibited by criminal law and punished, usually by fine
or imprisonment. The term violence, synonymous with crime was first introduced and defined by
Galtung thirty years back, be it structural, cultural or direct[3] — as ‘the cause of the difference
between the [human] potential and the actual, between what could have been and what is ... When
the potential is higher than the actual ... when it is avoidable, then violence is present. '/4/

But if we talk about the term “Cultural Violence”, which is more of a concept as introduced by
Galtung can be perceived as an instrument which helps us to understand the persistence of direct and
structural violence in society. He defines ‘cultural violence’ as ‘those aspects of culture, the symbolic
sphere of our existence ... that can be used to justify or legitimize direct or structural violence’[5].
The existence of cultural crimes has been been used to justify the direct crimes as by altering the
‘moral color’ of an act so it seems ‘right’, and by making our reality ‘opaque’ so that the act either does
not appear to be violent or is not noticed at all. These cultural aspects include religion and ideology,
language and art, and science.[6]
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It’s the last sigh of the feudal patriarchy before it goes into terminal decline or the resurgence of
a dreaded custom. Call it what you will but the flexing of muscle by Khap Panchayats has forced
urban India to examine the ugliness that lies in its core. As people across the urban-rural divide live
more personal lives, the traditional culture recedes and those who want to uphold it feel threatened. In
many societies, rape victims, women suspected of engaging in premarital sex, and women accused of
adultery have been murdered by their relatives because the violation of a woman’s chastity is viewed
as an affront to the family’s honor.

What is honor killing? :

Honor killing is one form of extreme violence perpetrated on women by men in certain societies.
Most commonly, it is premeditated killing of a girl or a woman who is perceived to have besmirched her
family’s honor by her sexual conduct. It is committed by the accused woman’s male kin in the name of
restoring family’s honor. The genesis of Honor killing is deeply rooted in history and has been linked
by various scholars with ascendant patriarchal structures in human societies. 1t is not peculiar to
particular geographical regions or belief systems. A large number of cases have been reported, whether
in past or currently, from Mediterranean, Latin America, and some Muslim societies.[7]

Honor killing is considered as ‘most commonly a premeditated murder of woman, committed
by her brother, father, or combination of male agnates in the name of restoring the family s social
reputation’. It is in more collectivist’s societies that killings by male relatives of the woman to restore
family honor take place. The assumption is that fidelity and marriage are not a matter between husband
and wife, but relate to the family, and that a woman’s infidelity, even if unproven reflects on the honor
of the entire family.[8] Additionally, in some cases the community council or the khaps (as in India)
decides that the women or the couple should be killed and sends out men to accomplish the task.

The practice of Honor killing has been prevalent in a number of societies and not only Islamic
societies. It has been argued that cultural and personal systems of honor that depend on the behavior
of others are an integral part of the killing of women by the male members of their families.[9] By
focusing on honor rationales such as control, feelings of shame, and level of community involvement,
men establish such criterions and use honor as a benchmark for violence against women, including
murder.

According to the former UN Special Rapporteur on violence against women: “Honor is generally
seen as residing in women. Frameworks of ‘honor’, and its corollary ‘shame’, operate to control, direct
and regulate women’s sexuality and freedom of movement by male members of the family. Women who
fall in love, engage in extramarital relationships, seek a divorce, choose their own husbands are seen
to transgress the boundaries of ‘appropriate’ or is socially sanctioned) sexual behavior. ‘Regulation’
of such behavior may in extreme cases involve horrific direct violence including ‘honor’ killing.[10]

Indian Scenario :

“Honor-killings” have now become widespread in some of the economically advanced States
and have surfaced in media too. Such acts of violence include murder of either the man or the woman
concerned, murder made to appear as suicide, public lynching of couples, humiliation, public beatings,
blackening of the face, forced incarceration, levying of fines and social boycott.

In India violent retribution has been occurring on three counts where traditional cultural norms
are at variance with modern statutes. The First is marrying within the same gotra, which is seen as
incestuous. The second is that by custom one is supposed to marry within the caste, though a woman
can marry into a higher caste, but not a lower one. The third situation is when young people exercise
their right to choose a partner Self- made marriages meet with resentment because they may deny the
family dowry and also the possibility of networks of contacts. Since none of these considerations are
upheld in the Hindu Marriage Act, 1955, except (to a degree restricted by the sapinda rule) that of
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gotra, and that too not to their satisfaction, khaps have often asked for it to be repealed.[11]

In North India though, not only could a person not marry a person from your father’s gotra but
also one’s mother’s father’s gotra, one’s mother’s mother’s gotra and your father’s mother’s gotra.
But with time many people began to disobey these customs as it was not possible to follow them.
Consequently in the Hindu Marriage Act, 1955, the same-gotra considerations did not apply. In its
place was arule of prohibited degrees of relationship, measured in terms of distance in blood relation,
sapinda.[12] This means that one can marry a person if he/she is five generations removed from one’s
father’s side and three generations removed from one’s mother’s side. This restricts the scope of the
earlier-gotra prohibition.

The largest number of cases was found to have occurred in Haryana, Punjab and Uttar Pradesh.
The caste has remained the biggest social determinant in stratified Bihar as well is established by the
insignificant number of inter-caste marriages registered in State. In 2006 only 14 inter-caste marriages
were registered compared to 20 in 2005.

Increasing trend of Khap Panchayats : A shame of pride? :

The cases of honor killings have been reported from across the country. The problem in the
recent times has been increasingly reported from Haryana and Western Uttar Pradesh. In these regions
the Khap Panchayats have been in the forefront and have been issuing illegal fatwas. Most of the
khap panchayat diktats are against couples who are not from the same gotra. In fact, not more than
one case of Honor killing has been of a couple within the same gotra. By creating the false impression
that all marriages of choice between young couples are incestuous, what the khaps are actually
opposing is the right to choose a marriage partner.[13] Khaps have “functioned since the time of
rulers like Ashoka and Harshvardhan”. Khaps were reorganized as instruments of mobilization under
Mahendra Singh Tiktait who ironically used them to demand better agricultural prices.

Om Prakash Dhankar, President of Dhankar Gotra and National General Secretary of the Akhil
Bhartiya Jat Aarakshan Sangathan said it’s a misconception that Khaps are opposed to love marriages.
All we say is that don’t fall in love with your mother, sister, father’s sister and in the same village
because we treat all women in our village and adjoining villages and anyone who is related by blood
ormilk.[14]

Moreover Khap leaders quote from Vedas and scientific research to camouflage their anti-
woman stand. Procreating with anyone in a blood relation means your children are likely to suffer from
genetic defects.[15] They just refuse to acknowledge the Rule of Law and still the killings are increasingly
being reported and being glorified by such community groups. There is clearly a long way to go
before the rule of law can be enforced across India in the teeth of deep-rooted social oppression and
prejudice and ideas that have come down generations.

Underlying reasons :

It is important here for us to understand the reasons as to why such a cultural crime operates in
our society. Honor Killings stem from the deeply-rooted social belief that male family members should
control the sexuality of or protect the reputation of women in the family, and that they may contain
their movements or kill them for blemishing family honor sometimes even for insignificant reasons. A
pervasive background of violence against women combines with the suspicion of women’s sexual
reputations, thus men and women usually do not consider honor crimes to be criminal, and rather they
perceive the victim as a source of shame.[16]

This humanity is male and man defines woman not in herself but as relative to him, she is not
regarded as an autonomous being.......She is defined and differentiated with reference to man and
not he with reference to her; she is the incidental, the inessential as opposed to the essential. He is
the Subject, he is the Absolute, she is the Other.[17] Itis no surprise that our language and choice of
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words reflects the social ‘invisibility’ of women because in our culture, man is the centre of the
universe and woman features only in relation to him.[18]

Clan or family honor was compromised if married women were unfaithful or unmarried women
lost their virginity, especially if a woman gave birth to an illegitimate child. Honor was regained when
the offending female was killed by her family. From this principle comes the underlying logic of honor
crimes or as commonly said honor killings.

We are in a time of transition in which gender equality (or equality for other social groups),
founded on legal principles of equal access to and due process in social institutions offers a limited
prospect for changing the panoply of inequalities in daily life. Feminists analyses the current criminal
justice practices which reflect a similar shift by moving away from liberal feminists conceptualization
of gender discrimination as a problem of equal treatment.[19]

Another reason is that the outlook of the rural people especially in states of Haryana and they
providing education and other opportunities to girls. However, the village has adapted to the idea of
its women going to school and college, working even, but only if they take up “respectable jobs”,
reach home before nightfall, don’t dress too fashionably and of course don’t elope or marry by their
choice. This juxtaposition between allowing women to improve themselves and killing them for marrying
the “wrong” man is unjustified.[20]

Bill of honor : Need of a new law :

Now with the alarming increase in the deaths of women and men in the name of Honor killing
has took the entire nation to surprise, the Central Government has made its view clear that it is coming
out with a new legislation. “Most of the 5,000 honor killings reported to take place every year
around the world do not make the news, nor do the other myriad forms of violence inflicted on
women and girls by husbands, fathers, sons, brothers, uncles and other male — and sometimes even
female — family members. [21]”It has been estimated that as many as one in three women across the
world has been beaten, raped or otherwise abused during the course of her lifetime. And the most
common source of such violence, Ms. Pillay states, comes from within the family, and amongst the
most extreme forms of abuse is what is known as ‘honor killing.’[22]

Thus, with such threatening data the Ministry of Law and Justice proposed Draft Bill on Honor
killing (Indian Penal Code and Certain Other Laws (Amendment) Bill, 2010) was introduced by the
Union Cabinet, which envisages changes in the IPC (Section 300, which specifies various conditions
that constitute the crime of murder); the Indian Evidence Act, 1872; and the Special Marriage Act,
1954. Some key features are as follows:-

The Home Ministry had proposed insertion of a fifth clause in Section 300 to define culpable
homicide as murder if it is caused by anyone “acting in concert with, or at the behest of, a member of
the family or a member of a body or group of the caste, clan or community or caste panchayat in the
belief that the victim has brought dishonour or perceived to have brought dishonour upon the family,
caste, clan, community or caste panchayat”. And all members of the body or group of the caste, clan
or community or caste panchayat “ordering or abetting the commission of an act by which death is
caused shall be deemed to be guilty of having committed such act by virtue of their association with
such caste panchayat or body of group of the caste, clan or community”. [23]

As first reported in The Indian Express, the Home Ministry had proposed stricter clauses to
crack down on honour killings. The draft bill amends Section 354 of the IPC to impose up to two years
of imprisonment or fine or both for those who sexually harass or cause harassment of a woman by
“stripping whether fully or partly”.

Similar punishment would be imposed on those who indulge in externment as well as those
who cause such externment on a so-called dishonoured person “either by force or otherwise” from his
usual place of residence.
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Apart from containing a comprehensive definition of what constitutes honor killing, the law
must also describe the right to choose one’s own partner as a fundamental right. “The idea of
defining it as a fundamental right is that the act of anyone opposing it would be construed as an
offence and will also gain Constitutional protection and ambit.”

Section 105 of the Indian Evidence Act would be amended to shift the onus onto the accused
to prove their innocence in such suspected deaths as against ordinary criminal cases where the state
has to prove the guilt of the accused.[24]

The ministry has also proposed that the Special Marriage Act be amended to abolish the 30-
day domicile restriction for any person wishing to marry under the Act “so that marriage can be
performed even if the parties to the marriage lived in a place for even a single day”.[25] This would
allow the boy and the girl to avoid getting married in their place of usual residence and escape family
members opposed to such inter-caste or inter-religion marriages who use all methods, including
murder, to stop the marriage.

There should be a system of reporting deaths, all deaths from villages, just as births are
registered. In the case of an unnatural death, a post-mortem before cremation should be made legally
mandatory.[26]

Indian Judiciary and Honor Killing:

In July 2006, the Supreme Court of India termed the practice an act of barbarism. It ordered the
police across the country to take stern action against those resorting to violence against young men
and women of marriageable age who opted for inter-caste and inter-religions marriages. In the case of
Lata Singh Vs State of Uttar Pradesh and others[27] the apex court directed : “Since several such
instances are coming to our knowledge of harassment, threats and violence against young men and
women who marry outside their caste, we feel it necessary to make some general comments on the
matter. The nation is passing through a crucial transitional period in our history, and this Court cannot
remain silent in matters of great public concern, such as the present one. The caste system is a curse
on the nation and the sooner it is destroyed the better. In fact, it is dividing the nation at a time when
we have to be united to face the challenges before the nation being united. Hence, inter-caste marriages
are in fact in the national interest as they will result in destroying the caste system. This is a free and
democratic country, and once a person becomes a major he or she can marry whosoever he/she likes.
If the parents of the boy or girl do not approve of such inter-caste or inter-religious marriage the
maximum they can do is that they can cut off social relations with the son or the daughter, but they
cannot give threats or commit or instigate acts of violence and cannot harass the person who undergoes
such inter-caste or interreligious marriage. We, therefore, direct that the administration/police authorities
throughout the country will see to it that if any boy or girl who is a major undergoes inter-caste or
inter-religious marriage with a woman or man who is a major, the couple are not harassed, and any one
who gives such threats or harasses or commits acts of violence either himself or at his instigation, is
taken to task by instituting criminal proceedings by the police against such persons and further stern
action is taken against such persons as provided by law. There is nothing honorable in such killings,
and in fact they are nothing but barbaric and shameful acts of murder committed by brutal, feudal
minded persons who deserve harsh punishment. Only in this way can we stamp out such acts of
barbarism”.

We wish that the Supreme Court uses this opportunity to take forward the discourse on the
death penalty towards an abolitionist position while asserting in the strongest possible terms the
Constitutional diktat against caste and gender based violence. Justice Krishna Iyer’s words from
Rajendra Prasad v. State of UP[28] are worth quoting at this juncture:

“The main focus of our judgment is on this poignant gap in ‘human rights jurisprudence’
within the limits of the Penal Code, impregnated by the Constitution. To put it pithily, a world order
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voicing the worth of the human person, a cultural legacy charged with compassion, an interpretative
liberation from colonial callousness to life and liberty, a concern for social justice as setting the
rights of individual justice, interest With the inherited text of the Penal Code to yield the goals
desiderated by the Preamble and Articles 14, 19 and 21. “

Conclusion:

‘In the little world in which children have their existence’, says Pip in Charles Dicken’s Great
Expectations, ‘there is nothing so finely perceived and finely felt, as injustice’[29]. It is just to assume
that Parisians would not have stormed the Bastille, Gandhi would not have challenged the empire on
which the sun used not to set, Martin Luther King would not have fought white supremacy in ‘the
lands of the free and the home of the brave’, without their sense of manifest injustices that could be
overcome. They were not trying to achieve a perfectly just world, but they did want to remove clear
injustices to the extent they could.

Is justice an ideal, forever beyond our grasp, or something that may actually guide our practical
decisions and enhance our lives? The Indian experience of the last 65 years raises doubts about the
presumption of harmony between equality as a right and equality as a policy.[30] The disparities
among class, caste and gender have come into question with the alarming deaths of honor killing.
Women have no more to be considered the property of the males in their family irrespective of their
class, ethnic, or religious group. The owner of the property has the right to decide its fate. The concept
of ownership has turned women into a commodity which can be exchanged, bought and sold.”[31]

In understanding the contrast between an arrangement focused and realization focused view of
justice it is useful to invoke an old distinction from the Sanskrit literature on ethics and jurisprudence-
niti and nyaya[32]. With this line of vision we need to have the role of institutions rules and
organizations assessed in the broader and more inclusive perspective of nyaya to combat the menace
of honor killing. The Indian law dealing with Honor killing we need to have a Rawlsian approach i.e.,
Jjustice as fairness which is based on equality for all.

Therefore, the victims might, instead, find their voice well reflected in an emerging poem by
Seamus Heaney:

“History says, Don’t hope

On this side of the grave,

But then, once in a lifetime

The longed-for tidal wave

Of justice can rise up,

And hope and history rhyme”.[33]
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