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ABSTRACT

European reconstruction after 1945 required relocating populations on a scale without precedent in peacetime, and the legal
instruments built to manage it sorted displaced people into categories carrying sharply different entitlements. Comparative
analysis of four cohorts, being ethnic German expellees, non-German displaced persons, contracted labour migrants and post-
colonial repatriates, against the treatment of Romani survivors indicates that the post-war settlement distributed citizenship,
capital compensation and labour-market access through frameworks from which Romani populations were absent, not by explicit
exclusion but by non-inclusion in the categories through which entitlement flowed. Examination of compensation jurisprudence,
refugee agency mandates, bilateral recruitment agreements and settlement legislation suggests a mechanism distinguishable from
discrimination as ordinarily understood: Romani mobility was governed under public-order law inherited from before the war, not
under the migration law built after it, and the two bodies of law never met. The account also revises a claim common in the
advocacy literature, that Romani survivors were categorically barred from international refugee protection. The archival position
is more variable, and that variability strengthens the structural argument, since it locates the exclusion in the durability of national
policing categories, not in the design of international instruments. The analysis closes by tracing the reappearance of anti-
vagrancy reasoning within European Union free movement law after 2004.
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A Settlement Built in a Decade

Between 1945 and 1975 European states moved,
resettled, compensated and naturalised populations on a
scale that reshaped the continent’s demography. Roughly
12 to 14 million ethnic Germans were expelled from
Central and Eastern Europe and absorbed into the two
German states and Austria (Douglas, 2012; Ahonen,
2003). Approximately 1.2 million non-German displaced
persons remained in the western occupation zones by
1947, of whom over a million were resettled overseas
(Cohen, 2011; Holborn, 1956). Some 2.6 million foreign

workers were present in the Federal Republic when
recruitment was halted in November 1973 (Herbert,
1990). Roughly 1.5 million pieds-noirs arrived in
metropolitan France after Algerian independence
(Shepard, 2006). Each movement generated legislation,
administrative machinery and a body of entitlement.'
Romani survivors of the Porajmos, and Romani
populations displaced within post-war Europe, appear in
almost none of it. Absence is harder to explain than
exclusion. A statute barring Romani claimants would
supply a clear object of analysis. What the archive offers

1. Each of these totals is a reconstruction rather than an enumeration, and the ranges given in the literature are wide. They are
used here to establish orders of magnitude, since the argument turns on the presence or absence of an entitlement framework

and not on the precise size of any cohort.
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instead is a set of instruments addressing expellees,
refugees, recruited workers and returning colonials, none
of which fits a population that belonged to no such
category. That population was, before 1945 and again
after it, the object of a different body of law concerned
with itinerancy, registration and public order (Lucassen,
1996; Zimmermann, 1996). The question is therefore not
why Romani populations were excluded from the post-
war migration settlement but how they came to be
governed outside it.>

Three claims answer it. The post-war order
established a mobility hierarchy in which entitlement
tracked the state’s assessment of a population’s
productive utility and its claim to national belonging, and
Romani populations sat outside both criteria.® That
positioning was jurisdictional, not substantive, since
Romani mobility remained subject to pre-war police
registries and vagrancy statutes while the new migration
law developed in a register that never acquired jurisdiction
over them. And the split survived the abolition of its explicit
legal basis, reappearing where public-order derogations
under the Citizens’ Rights Directive perform work
formerly done by vagrancy law.*

One correction warrants advance notice, since it
bears on the argument’s foundations. Advocacy and some
scholarly literature assert that Romani survivors were
categorically denied displaced-person status by the relief
and refugee agencies. The archival position is more
variable. German and Austrian Sinti were excluded as
nationals of ex-enemy states, a bar applying to nationality
and not to ethnicity; Romani applicants of other
nationalities met mixed treatment, and there is evidence

that between 1945 and 1950 the Zigeuner designation
could improve access to resettlement instead of impairing
it, acquiring its obstructive character later (Persian,
2012).5 Getting the mechanism right matters, because
the categorical account locates the failure in international
instruments that were in fact ambivalent, and thereby
obscures the national policing frameworks where the
exclusion was actually anchored.

Mobility Regimes and Institutional Invisibilisation

Migration scholarship has moved away from treating
mobility as one phenomenon differentiated only by cause.
Glick Schiller and Salazar’s (2013) regimes of mobility,
Shamir’s (2005) mobility regime, and De Genova’s (2002)
work on illegality as a produced condition converge on
the claim that states do not regulate movement as such
but constitute distinct legal categories of mover, each
carrying its own rights. Post-war Europe demonstrates
it unusually cleanly, because the categories were built
inside a compressed period. Between 1948 and 1955 the
Federal Republic alone enacted or applied the Basic Law
provision conferring citizenship on ethnic German
expellees, the Equalisation of Burdens Act, the Federal
Expellee Law, the Federal Compensation Law and the
first bilateral recruitment agreement.® A displaced
individual’s trajectory depended less on what had
happened to them than on which instrument described
them.”

Critical race theory supplies the second component.
On the account of Delgado and Stefancic (2017), and in
the European applications of van Baar (2011) and Picker
(2017), aracial category is not a fixed attribution but an

2. Three subsidiary questions follow: how post-war frameworks categorised Romani populations relative to the four cohorts
and through which instruments; what accounts for the denial of displaced-person status and of compensation, and how far
the archival record supports the categorical account in the advocacy literature; and how post-war settlement and registration

policies structure contemporary mobility disputes.

3. Hierarchy is used descriptively. The cohorts were not ranked by any single authority, and the ordering is an artefact of
separate decisions taken by different ministries under different statutes.

4. Directive 2004/38/EC of 29 April 2004 on the right of citizens of the Union and their family members to move and reside freely,

Articles 7 and 27.

5. The evidence is drawn from case files of the International Refugee Organization rather than from its constitution, so it speaks

to administrative practice and not to the mandate’s terms.

6. Basic Law Article 116 of 1949; Lastenausgleichsgesetz of 1952; Bundesvertriebenengesetz of 1953;
Bundesentschadigungsgesetz of 1953; and the German-Italian recruitment agreement of 1955.

7. The point is administrative rather than moral. Two people with the same wartime experience could be routed to different
instruments on a difference of nationality, and the instrument then fixed the entitlement.

(876)
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allocation moving with what a state needs from the
population it is attached to.® Three positions follow. Guest
workers were racialised as temporary labour, which
conferred substantial workplace protections alongside
near-total exclusion from political membership (Chin,
2007; Castles, 1985). Expellees were racialised as kin,
which carried immediate citizenship and capital transfer
on a claim resting on descent and not birthplace (Ahonen,
2003; Moeller, 2001).° Romani populations were
racialised through a category of public order, the operative
descriptor being not foreigner or refugee but Landfahrer,
nomade or itinerant, whose legal home lay in policing
statutes and whose consequence was registration
(Lucassen, 1996; Margalit, 2002). These are not points
on one scale of inclusion. They are qualitatively distinct
legal locations, and the third lies outside migration law
altogether."

Connecting them is a mechanism that may be termed
institutional invisibilisation: the condition in which a
population holds formal legal status equivalent to the
majority while remaining absent from the administrative
instruments through which that status is realised, and
simultaneously present in a parallel set of instruments
concerned with its surveillance.!' It differs from
statelessness, since the population holds nationality, and
from exclusion, since no instrument names and bars it. A
Romani family in the Federal Republic in 1955 held
German citizenship, was recorded in the
Landfahrerzentrale at Munich, and appeared in no
expellee registry, no displaced-persons roll and no

recruitment agreement (Zimmermann, 1996; Feuerhelm,
1987). Each fact was independently unremarkable. Their
conjunction determined the family’s position.'

Method and Sources

Five cohorts are compared across a common set of
dimensions, being legal framework, status conferred,
recognition, capital or welfare allocation, and labour-
market position, following structured focused comparison
(George and Bennett, 2005). Cohort boundaries follow
the administrative categories of the period, not constructs
imposed later, since the argument concerns precisely the
effects of those categories. Four bodies of source material
are used.! Legislative instruments run from the West
German statutes of 1949 to 1953 through to the Citizens’
Rights Directive. Judicial material centres on the Federal
Court of Justice ruling of 7 January 1956 and its revision
in 1963. Statistical material comes from federal
compensation and equalisation administration data and
from resettlement records as reported in the secondary
literature. Monitoring material includes the eviction
censuses conducted for France by the European Roma
Rights Centre with the Ligue des droits de I’Homme
(ERRC and LDH, 2017). Several figures widely
reproduced in the advocacy literature could not be traced
to primary sources, and where that is so the figure is
identified and set aside.!* Romani populations are also
under-recorded in every dataset used here, for reasons
that are themselves part of the phenomenon under
examination, since post-war estimates rest on police

8. The claimis about allocation and not about belief. It does not require that officials held any particular view of the populations
they were categorising.

9. Article 116(1) confers status on persons of German ethnic origin admitted to the territory of the Reich as it stood on 31
December 1937, which is a descent criterion operating without reference to residence or language.

10. Treating the three as points on one scale of inclusion would predict that improving a population’s position means moving it
along that scale. The Romani case suggests otherwise, since the obstacle was jurisdictional and no movement within
migration law could reach it.

11. The termis introduced here for a condition the existing vocabulary handles badly. Statelessness, exclusion and discrimination
each name something narrower.

12. The Landfahrerzentrale files and the expellee registries were held by different ministries under different statutes, and no
procedure existed for a person recorded in the first to be considered under the second.

13. The instruments run from the West German constitutional and compensation statutes of 1949 to 1953, through the United
States displaced persons legislation of 1948, the bilateral recruitment agreements from 1955, the British nationality statute of
1948 and the Czechoslovak settlement statute of 1958, to the Citizens’ Rights Directive.

14.
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registries whose criteria were administrative and post-
1989 estimates on expert practice Surdu (2016) subjects
to sustained criticism.

An obvious objection is that the cohorts are not alike,
and that the differences might explain the outcomes
without any argument about racialisation. Expellees were
co-ethnics of the receiving state, guest workers arrived
under contract, repatriates held citizenship, while Romani
populations were mostly resident nationals who had not
moved at all. What is compared, however, is the set of
instruments through which each group’s claims were
processed, and the question is why one group’s claims
found no instrument. The objection also identifies the
mechanism under examination, since Romani populations
fell outside the settlement partly because they had not
migrated in the way the instruments recognised.'> And
one comparison holds the migration variable roughly

constant. Romani and Jewish survivors returning from
camps to Germany in 1945 were deported by the same
regime, returned to localities where their property had
been transferred, and were alike ineligible for the
displaced-persons regime on ex-enemy nationality
grounds (Margalit, 2002; Konigseder and Wetzel, 2001).
Their trajectories then diverged sharply, and that
divergence cannot be attributed to the nature of their
displacement.'

A Taxonomy of Post-War Cohorts

The final row is structured differently on purpose,
because the analytical point lies in the difference. Each
of the first four cohorts has an identifiable framework, a
defined status and a quantifiable allocation. The fifth has
a population estimate and three absences.'” Two figures
warrant comment. The equalisation total covers

Table 1 : Legal position and material allocation by cohort, Europe 1945 to 1975

Non-German
displaced persons

c. 1.2 million remaining in
western zones in 1947

Guest workers c. 2.6 million foreign
workers in the Federal

Republic by 1973

Post-colonial
repatriates and
citizens

c. 1.5 million pieds-noirs in
1962; several hundred
thousand Commonwealth
arrivals to the UK by the
mid-1960s

¢. 250,000 to 400,000
survivors across Europe; no
reliable enumeration

Romani survivors
and mobile
populations

Relief agency mandates to
mid-1947, then the
International Refugee
Organization; United
States legislation of 1948
Bilateral agreements from
1955 with Italy, then
Greece, Spain, Turkey,
Morocco, Portugal,
Tunisia and Yugoslavia

French repatriation
legislation of 1961 to
1970; British nationality
statute of 1948

No dedicated framework;
governed under national
vagrancy, registration and
settlement law

International refugee
status; resettlement
eligibility

Residence tied to
employment; renewable,
not permanent

Full national citizenship
on arrival

Nationality where held;
no migration-law
category

Cohort Approximate size Primary legal framework Status conferred Material allocation
Ethnic German 12 to 14 million across the ~ Basic Law Art. 116 of Immediate citizenship Approx. 140 billion DM
expellees occupation zones and 1949; Equalisation of by descent disbursed through the
Austria Burdens Act of 1952; equalisation
Federal Expellee Law of administration between
1953 1949 and 1995

Over one million
resettled overseas; camp
maintenance, vocational
training, transport

Contractual wage parity;
employer or labour-
office accommodation;
social insurance
participation
Resettlement indemnity,
housing allocation and
retraining in France; no
equivalent programme
in the UK

No allocation under any
of the above instruments
before the compensation
amendment of 1965

Sources: Douglas (2012); Cohen (2011); Holborn (1956); Herbert (1990); Shepard (2006); Paul (1997); Hughes (1999); Zimmermann

(1996); Kenrick and Puxon (1995); Margalit (2002).

15. The alternative would be to conclude that no comparison is possible because the population was sui generis, which restates

the problem as a methodological constraint.

16. This is the closest the material comes to a controlled comparison. Both groups were deported by the same regime, both
returned to localities where their property had been transferred, and both were caught by the same nationality bar, which

leaves representation as the variable that differs.

17. The asymmetry between the rows, rather than any comparison of magnitudes across them, is what the table is for.

878)
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Fig.1: Cohort size against material allocation, Europe 1945 to 1975, showing the four cohorts with a quantifiable
entitlement and the fifth without one. Sources: Douglas (2012); Cohen (2011); Herbert (1990); Shepard (2006);
Hughes (1999); Zimmermann (1996)

disbursement between 1949 and 1995 across all
categories of the scheme, and is not an allocation made
in 1952 (Hughes, 1999).!® The survivor estimate subtracts
one contested quantity, mortality, from another, the pre-
war population (Zimmermann, 1996; Kenrick and Puxon,
1995).%

Refugee Status and the Ex-Enemy Bar

The displaced persons regime rested on a definition
built for a specific purpose: repatriating or resettling
persons displaced by the war from territories of the United
Nations. The relief administration operated on that basis
until mid-1947, when over 700,000 displaced persons
remained in need of assistance, and the International
Refugee Organization then took over until 1952 (Cohen,
2011; Holborn, 1956).%°

Nationals of ex-enemy states were excluded from
the mandate. That bar applied on nationality, not ethnicity
or wartime treatment: German Jews were caught by the
same provision. German and Austrian Sinti and Roma
fell within it as German and Austrian nationals, and many
had additionally been denaturalised under the Reich
Citizenship Law, leaving their nationality contested at the
moment nationality determined eligibility (Margalit, 2002;
Lewy, 2000).2!

Romani applicants holding other nationalities were
not covered by the bar, and their treatment varied.
Research on agency case files indicates that between
roughly 1945 and 1950 a recorded designation of
Zigeuner could improve an applicant’s prospects, on the
reasoning that such applicants were unlikely to be able
to return, and that it acquired negative weight in the 1950s

18. The figure covers main compensation, household effects allowance, integration loans and pension-equivalent payments
across four decades of disbursement. Total programme volume is estimated somewhat higher.

19. Subtracting one contested quantity from another compounds the uncertainty in both, so the range is wider than either figure
taken alone would suggest. It is given because the argument turns on the absence of an entitlement framework and not on the

size of the population.

20. The relief administration was wound up in 1947 and the International Refugee Organization operated through a preparatory

commission from July of that year.

21. Denaturalisation under the Reich Citizenship Law of 1935 and its implementing ordinances left the nationality of many
applicants formally contested at precisely the moment when nationality determined eligibility.

Internat. J. Appl. Soc. Sci. |July & Aug., 2026| 13 (7&8)|
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as resettlement states applied criteria emphasising
employability and assimilability (Persian, 2012). That
reversal tracks the programme’s broader shift from
humanitarian relief toward labour recruitment for
Australia, Canada and the United States, whose selection
boards ran occupational and health screening that
disadvantaged applicants without documented
employment history (Kay and Miles, 1992).

So the categorical account requires qualification. The
bar operating most consistently was the ex-enemy
nationality provision, which was not designed against
Roma and caught them along with others. What
determined outcomes beyond it was the selection criteria
of resettlement states, applied to a population whose
documentation had been destroyed, whose pre-war
employment was largely undocumented, and whose
health after camp survival was poor. The correction does
not weaken the structural argument; it relocates it.
Exclusion operated through the interaction of a neutral
nationality rule, resettlement criteria weighted toward
documented employability, and the absence of any
advocate pressing Romani claims within the system. That
last is the most consequential, since Jewish displaced
persons’ access improved substantially through organised
advocacy and American political pressure Romani
survivors had no equivalent of (K6nigseder and Wetzel,
2001; Grossmann, 2007).%

Compensation and the Doctrine of Legitimate
Crime Prevention

Where the displaced-persons regime was variable
and under-documented, West German compensation
practice is documented in judicial reasoning that states
its grounds explicitly. The Federal Compensation Law of
1953 made compensation available for persecution on

grounds of race, religion or political conviction. On 7
January 1956 the Federal Court of Justice held that what
was done to Sinti and Roma before the Auschwitz
deportation order of March 1943 answered not to race
but to traits it named as asocial, itinerancy and
workshyness and a propensity to crime among them.*
Persecution predating 1943 accordingly fell outside the
Act, on the ground that it had been legitimate crime
prevention.

That reasoning held for seven years. In 1963 the
Court accepted that racial and political motive had been
present in measures reaching back to 1938, and a statutory
amendment two years later reopened the applications
the earlier doctrine had refused. Neither step disturbed
the characterisation of the population the 1956 judgment
relied upon (Zentralrat Deutscher Sinti und Roma, 2016;
von Miquel, 2004).% The practical effect of the delay is
easier to describe than to quantify. Between 1956 and
1965 the primary claims period ran and in most categories
closed, evidentiary requirements hardened, and claimants
died. Reopened applications faced the further obstacle
that the registries which would have documented the
persecution were police records whose custody and
completeness varied by Land.?

Figures require a note. Comparative approval rates
circulate widely, most commonly as approximately 82 per
cent for Jewish and political claims against approximately
14 per cent for early Romani claims. They appear across
advocacy materials and some secondary literature without
traceable attribution to compensation administration
records, and they are not used here.?’ Victims of eugenic
sterilisation under the Hereditary Health Law of 1933
met a structurally parallel exclusion, since sterilisation on
eugenic grounds was held to fall within ordinary public-
health administration and recognition waited on

22. Selection boards for Australia, Canada and the United States operated occupational and health screening. The shift from
relief to labour recruitment is what changed the value of the Zigeuner designation between the 1940s and the 1950s.

23. Absence of a sponsor is the most consequential of the three factors and the hardest to evidence directly, since it consists in

the non-occurrence of representations that were never made.

24. Bundesgerichtshof, judgment of 7 January 1956, IV ZR 211/55, applying the Bundesentschidigungsgesetz of 1953.

25. The second amending law to the Federal Compensation Law, of 1965, permitted previously rejected applications falling

between 1938 and 1943 to be reopened.

26. Police records were held by Land authorities under varying retention rules, so the evidence needed to establish a claim was
in the custody of the same apparatus that had generated the persecution.

27. The figures are striking, which is why they have propagated. No compensation administration record supporting them was

traced during preparation of this analysis.

(880)
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Bundestag resolutions of 1988 and 2007 (Bock, 1986;
Braun, 2019).® That parallel identifies the mechanism
as general rather than specific to Roma: persecution
administered through a general-purpose legal category
is difficult to compensate, because the category supplies
its own retrospective justification.”

The Continuity of Policing Infrastructure

Clearest evidence for jurisdictional continuity lies in
the survival of pre-war registration machinery into the
Federal Republic. Munich’s Zigeunerzentrale, established
in 1899 and reorganised under National Socialism,
continued after 1945 as the Landfahrerzentrale, retaining
a substantial portion of its files and, into the 1950s,
personnel who had served the previous regime
(Zimmermann, 1996; Hehemann, 1987; Feuerhelm,
1987).3° Registration of Landfahrer, a term substituted
for the racial designation while preserving the population
registered, continued in Bavaria and other Lander into
the 1970s, and comparable arrangements operated in the
Netherlands, France, Switzerland and Austria (Lucassen,
1996; Willems, 1997). Two features bear on the argument.
Registration was administered under public-order law,
by police authorities, with no connection to the ministries
handling expellee affairs, compensation or labour
recruitment. And it applied to persons holding national
citizenship, so its subjects were full citizens for
constitutional purposes and registered itinerants for
administrative ones. Two bodies of law, two apparatuses,
one population, no procedure connecting them.*!

France’s carnet anthropométrique, introduced under

the law of 16 July 1912 for nomades and requiring
anthropometric measurement, photographic identification
and stamping at each commune of transit, persisted until
the law of 3 January 1969 replaced it with the titre de
circulation.” The replacement kept periodic validation
and the linkage of civic rights to a commune of
attachment, with a three-year residence requirement for
electoral registration the Conseil constitutionnel struck
down only in 2012 (Filhol and Hubert, 2009; Cousin,
2013). Sixty years separate the anthropometric booklet
from its abolition, and the intervening period contains the
whole of the post-war migration settlement.*
Switzerland furnishes the most fully documented
post-war intervention against a mobile population, because
the programme was run by a named private foundation
with archived case files. Kinder der Landstrasse, operated
by Pro Juventute from 1926 to 1973 with cantonal and
federal support, removed children of Yenish families and
placed them with substitute families, in institutions and in
psychiatric facilities, on the stated ground that itinerancy
was heritable and could be interrupted only by severing
the family. At least 586 children were removed, and
subsequent research indicates the true figure is higher
(Leimgruber, Meier and Sablonier, 1998; Galle, 2016).3
Three features matter. It ran until 1973, beyond the
displaced-persons era and into the period of European
human rights adjudication, in a state uninvolved in the
war. Its rationale was explicitly hereditarian, drawing on
psychiatric-genetic literature that circulated internationally
(Meier, 2008).%* And its instrument was neither expulsion
nor registration but the family itself, addressing

28. Gesetz zur Verhiitung erbkranken Nachwuchses of 14 July 1933, under which approximately 360,000 to 400,000 people were

sterilised.

29. The parallel is drawn for the mechanism and not for the severity, which differs. Both sets of claims failed at the same point,
being the characterisation of the original measure as an ordinary exercise of administrative competence.

30. Continuity of personnel is documented for the Bavarian office into the 1950s. The files themselves were retained rather than

31.
32.
33.

34.

35.
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destroyed, which is what made continued registration administratively possible.
The mismatch identified above appears here in its institutional form, and it is the paper’s central evidentiary claim.
Loidu 16 juillet 1912 sur I’exercice des professions ambulantes et la circulation des nomades; loi n° 69-3 du 3 janvier 1969.

The overlap is the point. An instrument of 1912 was still in force while the Federal Republic legislated for expellees, recruited
under bilateral agreements and revised its compensation doctrine, and none of that activity reached the population the 1912
law governed.

The figure of 586 is the number the programme’s own records establish. Subsequent research indicates the true total is higher,
and siblings were separated deliberately, names changed, and contact with parents obstructed as a matter of programme
design.

Jorger’s studies of the Yenish family he called the Zeros supplied a scientific warrant that circulated internationally and was
cited well beyond Switzerland.
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transmission of the category instead of its current bearers.
Federal acknowledgement came in 1986, and the law of
2016 on compulsory social measures extended redress
further (Swiss Confederation, 2016).> Set beside the
German chronology that is instructive: a state which had
not participated in the persecution acknowledged in 1986
a programme it ran until 1973, while the state which had
conducted the persecution revised its exclusionary
doctrine in 1963. Neither timeline is creditable, and the
comparison indicates the difficulty lies less in the gravity
of the conduct than in the administrative form it took,
welfare and child protection in one case and crime
prevention in the other.*’

Labour Recruitment and the Romani Non-Place

The guest worker system offers the sharpest single
contrast in this material, because it shows that non-
citizenship was compatible with substantial material
protection where the state had a productive interest in
the population. Recruitment ran through bilateral
agreements, from Italy in 1955 through to Yugoslavia in
1968, under which the Federal Labour Office maintained
commissions in sending countries, conducted medical and
occupational screening, and allocated workers to specific
employers. Foreign workers in the Federal Republic rose
from approximately 95,000 in 1956 to 1.3 million in 1966
and to approximately 2.6 million by the halt of November
1973 (Herbert, 1990; Castles, 1985).3

Contractual terms provided wage parity, social
insurance and employer-provided accommodation. None

of it was humanitarian in motivation, since wage parity
protected domestic wage levels against undercutting. The
effect was nonetheless that a Turkish worker in Cologne
in 1968 held stronger enforceable claims against an
employer, and better documented access to health care
and pension accrual, than a German Sinti family in the
same city held against a municipality.’* Romani
populations were recruited under none of these
agreements, and the reason is instructive. Recruitment
required a sending state to nominate, screen and document
candidates, and Romani populations within sending states
were themselves marginal to those labour administrations
and under-represented in the occupational registries
candidates were drawn from (Ivanov, 2012).%

A formulation recurring through this analysis follows.
The post-war settlement distributed protection according
to the state’s interest in a population’s productivity and
its claim to national belonging. Guest workers scored on
the first criterion and not the second, and received
contractual protection without political membership.
Expellees scored on the second and not necessarily the
first, and received citizenship and capital without labour-
market guarantees. Romani populations scored on neither,
and received the instrument reserved for populations in
which the state has an interest only in surveillance.*’ What
the channel produced after it closed is equally instructive.
The halt of 1973 converted a circulating workforce into
a settled one, since departure had become irreversible
(Chin, 2007).* A settled population with employment
contracts, social insurance records, registered addresses

36.

37.

38.

39.

41.
42.

(882)

Bundesgesetz iiber die Aufarbeitung der fiirsorgerischen Zwangsmassnahmen und Fremdplatzierungen vor 1981, of 2016,
which extended redress to persons subject to administrative detention and indentured child labour as well as to those
removed as children.

Comparable and less fully documented programmes operated in Norway, where policy toward the Tatere involved child
removal from 1897 into the 1980s, and in Sweden, which combined registration, sterilisation under the Acts of 1934 and 1941,
and travel restriction (Montesino Parra, 2002; Ericsson, 2022). The Nordic cases share with the Swiss the feature distinguishing
both from the German: intervention framed as social protection and administered by welfare authorities.

The agreements ran with Italy in 1955, Greece and Spain in 1960, Turkey in 1961, Morocco in 1963, Portugal in 1964, Tunisia
in 1965 and Yugoslavia in 1968.

The comparison is between an enforceable contractual claim and a discretionary administrative one, and it is the sharpest
illustration in this paper of status and protection coming apart.

Yugoslav recruitment after 1968 did include some Romani workers from Macedonia and Serbia. Its scale cannot be established
because recruitment records identify nationality and not ethnicity.

Stated this way the criteria are analytic rather than official. No instrument of the period used either term.

The foreign population of the Federal Republic rose after the recruitment halt rather than falling, which is the clearest
evidence that the halt converted circulation into settlement.
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and school-enrolled children generates administrative
traces, and traces generate claims; litigation over
residence security, and eventually the citizenship reform
of 1999, proceeded from that base.* The contrast with
the Romani position is one of administrative legibility, not
formal status, since Romani citizens held German
nationality Turkish workers did not. Registration under
Landfahrer provisions produced police files instead of
civil ones, and police files confer no entitlement. A
population may be intensively documented and
administratively invisible at once, provided the
documentation sits in the wrong archive.*

State Socialist Europe and the Transition

Eastern European states pursued the same objective,
fixing a mobile population, through more direct
instruments. Under Czechoslovakia’s settlement statute
of 1958 anyone leading an itinerant way of life had to be
registered and was then forbidden to move. Itinerancy
was the criterion, defined administratively, so enforcement
caught many families that were already sedentary.* A
public-order statute framed functionally and applied to
an ethnically defined population is the structure examined
above for the Federal Republic, operating in a different
political system, and comparable legislation appeared
across the bloc (Barany, 2002; Achim, 2004).%

One respect complicates any simple account of
exclusion. State socialist policy incorporated Romani
populations into waged industrial employment at rates
far exceeding anything achieved before or since, and by
the 1980s employment among working-age Romani men

in Czechoslovakia, Hungary and Bulgaria approached that
of the majority population (Barany, 2002; Kertesi and
Kézdi, 2011). That incorporation was real, and its
collapse after 1989 correspondingly severe, since Romani
workers were concentrated in the low-skilled industrial
sectors contracting first under transition. Contemporary
Romani unemployment in Central Europe is therefore
substantially a product of the transition, layered onto an
older exclusion.*®

Three drivers then produced the first substantial
westward Romani movement of the post-war period.
Industrial contraction removed the employment base, and
organised violence rose sharply. State dissolution created
citizenship gaps: the Czech citizenship law of 1993
conditioned automatic acquisition on republican citizenship
under the federal scheme, on a clean criminal record
and on two years’ permanent residence. Many Roma
resident in the Czech lands but registered in Slovakia
were thereby rendered foreign or stateless in their own
country of residence, until amendments of 1996 and 1999
(Gelbard, 1997; Sardelize, 2015).%

Western reception ran through the asylum system
and produced the visa instrument. Applications from
Czech and Slovak Roma to Canada and the United
Kingdom in 1997 and 1998 met visa reimposition and
pre-clearance controls at Prague airport. The House of
Lords held those controls unlawfully discriminatory in
2004, on the ground that officers had subjected Roma to
more intensive questioning and refusal on the basis of
ethnicity (Guild, 2004).°° That is the clearest judicial
finding of direct ethnic discrimination in this material, and

43. Litigation concerned residence security and the child-benefit entitlements of workers with children abroad, and the citizenship

reform of 1999 followed from the same documentary base.

44. This formulation captures the mechanism more precisely than any account resting on the volume of state attention, which in

the Romani case was considerable.

45. ActNo. 74/1958 Coll., on the permanent settlement of nomadic persons, enforced from February 1959.

46. Bulgarian decrees of 1958, Polish action from 1952 and more forcefully from 1964, Romanian settlement provisions, and
Hungarian measures following the party resolution of 1961 on the Gypsy population.

47. The employment comparison is with majority men of working age in the same states, and the sectors were construction,

mining, heavy industry and agricultural cooperatives.

48. An alternative reading holds that socialist incorporation was itself coercive, obtained under parasitism statutes criminalising
non-employment. That reading has force and the two accounts are compatible: employment was materially real and obtained

under compulsion.

49. The citizenship gap was closed by amendments of 1996 and 1999, after the refugee agency and the Council of Europe pressed

the point.

50. European Roma Rights Centre v. Immigration Officer at Prague Airport [2004] UKHL 55.
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instructive because it is exceptional. Discrimination
became legally visible when it took the form of individual
officers treating individuals differently at a single
identifiable point. Nationality bars, documentary
preconditions, safe-country designation and resource
conditions produce comparable distributions and generate
no equivalent finding, because no officer at any point
treats any individual differently.*!

After 1989: Safe Countries and Free Movement
Reception of populations displaced by the Yugoslav
wars ran increasingly through the safe-country-of-origin
device, under which applications from designated states
are processed in accelerated procedures with a
presumption of unfoundedness. Designating the Western
Balkan states safe produced recognition rates in the low
single digits and, in several member states, below one
per cent (ECRE, 2016; Beirens and Fratzke, 2017).%
The device merits attention because it operates on a
country and not on an applicant. A designation reflecting
the general human rights situation of a state can coexist

with severe, systematic and state-tolerated persecution
of a minority within it, and accelerated procedures reduce
precisely the individualised examination that would identify
such cases. Germany designated Serbia, North
Macedonia and Bosnia and Herzegovina safe in 2014,
and Albania, Kosovo and Montenegro in 2015, in
legislative debate where the Romani composition of
applicant flows was explicit (Rorke, 2015; PRO ASYL,
2015).%?

Accession of Romania and Bulgaria in 2007
converted a substantial Romani population into Union
citizens holding free movement rights, and produced within
several years a body of administrative practice directed
at limiting them. France is the most documented case.
Following events in July 2010 the government announced
the dismantling of illegal settlements, and a prefectoral
circular dated 5 August 2010, later leaked, singled out
Romani camps for priority treatment in language ministers
had denied in public. Between July and September at
least 51 camps were demolished and at least 1,230 people
returned to Romania and Bulgaria under a voluntary return

25,000

20,000

15,000 -

Persons

10,000

5,000 -
1,230

o 1 I

Removals from French
territory, Jul-Sep 2010

Evictions from informal
settlements, 2013

21,537

10,119

Evictions from informal
settlements, 2016

Sources: ERRC (2010); ERRC and LDH (2017)

Fig.2: Two distinct series for France, frequently summed in the secondary literature: removals from French territory
between July and September 2010, against evictions from informal settlements within France in 2013 and 2016.

51. The contrast supports the paper’s central claim about administrative form rather than motive, and supplies a caution about

what litigation can be expected to reach.

52. Recognition rates are reported by member state and year and vary considerably; the low single digits is the range across the

designated states rather than a single figure.

53. Return of Kosovo Roma under readmission agreements to communities from which they had been displaced, and in some
cases to sites of documented lead contamination, was recorded across the same period.

(884)
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Table 2 : The instrument and its recurrence, 1912 to 2016

Framing

Population reached

Enforcement site

Period and place Instrument

1912 to 1969, Carnet anthropométrique,

France later titre de circulation

1899 to 1970s, Zigeunerzentrale, later

Germany Landfahrerzentrale
registration

1926 to 1973, Kinder der Landstrasse child

Switzerland removal

1956 to 1963, Compensation law

Germany persecution definition

1958 to 1968, Settlement statute of 1958;

Czechoslovakia dispersal resolution of 1965

1997 to 2004, UK Visa reimposition; pre-

and Canada clearance controls

2004 to present, Citizens' Rights Directive

EU resources and insurance
conditions

2014 t0 2016, EU  Court of Justice benefit
jurisprudence

Itinerancy; commune of
attachment

Public order; vagrancy

Child welfare; heritable
itinerancy

Legitimate crime
prevention

Permanent settlement;
productive employment
Immigration control;
abuse of asylum
Unreasonable burden;
public policy

Conditionality of equal
treatment

Nomades, later gens du
voyage

Registered Landfahrer
holding German
citizenship

Yenish families

Romani compensation
claimants

Registered itinerants;
settlement residents

Czech and Slovak Roma

Economically inactive
Union citizens

Economically inactive
Union citizens

Prefecture, gendarmerie

Land police authorities

Pro Juventute, cantonal
guardianship authorities
Compensation offices,
Federal Court of Justice
National committees,
Ministry of Interior
Airport immigration
officers

Municipal registration,
prefectural
administration

National benefit
administrations

Sources: Filhol and Hubert (2009); Cousin (2013); Zimmermann (1996); Feuerhelm (1987); Leimgruber, Meier and Sablonier (1998);

Margalit (2002); Donert (2017); Guild (2004); Carrera (2014); O'Brien (2016).

scheme paying 300 euro per adult and 100 euro per child
(ERRC, 2010; Carrera, 2014).>* Infringement
proceedings for improper transposition of the Citizens’
Rights Directive were closed after France amended its
implementing legislation, without any finding on the ethnic
targeting.

Those figures require care, since the published
literature frequently conflates two quantities. Removals
from French territory and evictions from settlements
within France are distinct, and the second is roughly an
order of magnitude larger. Counting jointly, the European
Roma Rights Centre and the Ligue des droits de ’Homme
record 21,537 people put out of informal settlements during
2013, and 10,119 during 2016 (ERRC and LDH, 2017).%
A figure of 28,000 expulsions across 2010 to 2012,
circulating in secondary literature, could not be
substantiated and appears to sum the two series. The
corrected picture is not less serious, since annual eviction

of tens of thousands of Union citizens, with children
removed from school enrolment at each displacement, is
a larger phenomenon than periodic charter flights.%
Legal architecture comes from the Citizens’ Rights
Directive. Union citizens hold an unconditional right of
residence for three months, and beyond that must
demonstrate employment, self-employment, sufficient
resources and sickness insurance cover, or student
status.”’ Applied to a population disproportionately in
informal employment, without registered address and
without private insurance, the resource and insurance
conditions operate as a de facto bar (Carrera, 2014;
O’Brien, 2016). Its parallel with the pre-war instruments
is structural, not rhetorical. The carnet anthropométrique
conditioned mobility on documentation issued by a
commune of attachment; the Directive conditions
residence on documentation of resources and insurance.
Both are framed in general terms, and both bear on a

54. The circular of 5 August 2010 was withdrawn and replaced after it leaked, in terms that removed the reference to Roma while

leaving the operational instruction intact.

55. These are eviction figures, counting removals from informal settlements within France, and they are not to be summed with
the separate and much smaller series of removals from French territory.

56. The conflation is easy to make, since both series appear in the same monitoring documents and both are rendered as
expulsions in translation. Removals from territory are counted by prefectural administration and evictions by the census
conducted with the Ligue des droits de ’Homme, and the two have no common denominator.

57. Directive 2004/38/EC, Article 7(1). The Directive also permits restriction on grounds of public policy, public security or public

health under Article 27.
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population that cannot generate the documents. The
earlier instrument named its target and the later one does
not, which makes the later one harder to challenge.*®
Political debate from 2013 held that free movement was
being used to reach social assistance instead of
employment, though empirical assessment found mobile
Union citizens to be net fiscal contributors in the receiving
states examined (Deutscher Stidtetag, 2013; Dustmann
and Frattini, 2014).% The Court of Justice moved toward
the restrictive reading regardless, across three judgments
holding that a member state may withhold special non-
contributory benefits from Union citizens who are not
economically active.®” Where that authority bites is on
those without formal work, without a documented
employment record and without an address on any
register, which describes the population this paper is
about.*!

Eight instruments across a century, in seven
jurisdictions and four political systems. None names
Roma. Each is framed by reference to a condition,
whether itinerancy, vagrancy, heritable instability,

asociality, absence of permanent settlement, abuse of
procedure or insufficient resources, and not by reference
to a people. And each bears on substantially the same
population by the same route: the condition described is
one the population cannot document its way out of,
because the documentation required is generated by the
settled, waged, insured life the condition is defined
against.®? That circularity is the finding. Where an
instrument defines eligibility by a marker of settled life
and applies it to a population historically prevented from
settling, it requires no discriminatory intent to reproduce
the exclusion that produced the marker’s distribution in
the first place.

Recognition and the
Acknowledgement

Official recognition supplies an independent test,
because acknowledgement follows political salience
rather than the gravity of what is acknowledged, and
salience is what these cohorts conspicuously lacked. West
German recognition of the Porajmos as a racially

Sequence of

Table 3 : Interval between event and official acknowledgement, by cohort

Cohort Institutional advocate Established  Principal instrument of Interval

acknowledgement

Federal ministry; statutory
consultation; Dokumentation
der Vertreibung from 1951
Claims Conference; 1951 Luxembourg Agreement of
Jewish organisations with 1952

American backing

Ethnic German Under a decade

expellees

Expellee associations with
parliamentary access

Early 1950s

Jewish survivors Seven years

Guest workers Sending state consulates; From 1955 Residence security litigation; Roughly three decades
later trade unions citizenship reform of 1999
Romani survivors  Central Council of 1982 Chancellor's statement of 1982;  Thirty-seven years to statement;
German Sinti and Roma Berlin memorial opened 2012 sixty-seven to memorial
Yenish in Naschet Jenische and 1975 Federal apology of 1986; Thirteen years from the
Switzerland successor associations federal law of 2016 programme's end

Sources: Zentralrat Deutscher Sinti und Roma (2016); Margalit (2002); von dem Knesebeck (2011); Ahonen (2003); Herbert (1990);
Leimgruber, Meier and Sablonier (1998); Swiss Confederation (2016).

58. The difference in naming is the whole of the difference. An instrument that names its target can be challenged on that ground;
one that does not must be challenged on its effects, which requires evidence a claimant rarely holds.

59. The four states wrote jointly to the Council presidency in April 2013 requesting measures against abuse of free movement,
and German municipal associations submitted parallel representations concerning arrivals from Romania and Bulgaria.

60. Case C-333/13 Dano EU:C:2014:2358; Case C-67/14 Alimanovic EU:C:2015:597; Case C-299/14 Garcia-Nieto EU:C:2016:114.

61. Analternative reading treats this jurisprudence as an ordinary working-out of the limits of transnational solidarity in a Union
without fiscal transfer, in which Roma appear only because they are poor. What it leaves unexplained is the administrative
practice built on top of the case law.

62. The circularity is the finding, and it is what distinguishes the mechanism described here from discrimination as anti-
discrimination law defines it.
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motivated genocide came in 1982, when the Chancellor
received a delegation of the newly formed Central Council
of German Sinti and Roma and stated that the persecution
had been committed on grounds of race. That followed a
decade of organised mobilisation, including the hunger
strike at Dachau in April 1980, and no new historical
finding (Zentralrat Deutscher Sinti und Roma, 2016; von
dem Knesebeck, 2011).%* The record had been available
since Nuremberg. What changed was the existence of
an organisation able to press it.

Later milestones follow the same sequence. The
Berlin memorial to the Sinti and Roma murdered under
National Socialism was agreed in 1992 and opened in
2012, a twenty-year interval attributable to disputes over
inscription, terminology and site. The European Parliament
designated 2 August as European Roma Holocaust
Memorial Day in 2015, seventy-one years after the
liquidation of the Zigeunerlager at Auschwitz-Birkenau.
Austria recognised Roma and Sinti as an autochthonous
ethnic group in 1993, two years before the Oberwart
bombing of 1995, which the recognition did not prevent
(Baumgartner and Freund, 2004).%* Representation
explains the interval. The historical questions were
comparable in difficulty, and the evidence in the Romani
case sat in the same registries that had organised the
deportations. Every other cohort had an organisation with
parliamentary access from the early 1950s; Romani
populations acquired one in the 1970s and 1980s, and
recognition followed within years.® Institutional
invisibilisation is a condition of the administrative record,
and administrative records are altered by organisations
able to demand entries in them. The post-war settlement
did not exclude Romani populations by decision. It
distributed according to claims presented, and processed

the claims it received.®

Synthesis and Limits

Three features of the post-war settlement account
for the position documented above. Migration law and
public-order law developed in parallel and did not
intersect, so populations governed under the second
acquired no standing under the first. Every entitlement in
Table 1 required documentation, whether of descent, prior
residence, persecution or property loss, and a population
whose records sat with police authorities and not civil
registries could not generate those proofs; the requirement
was neutral on its face and decisive in effect.®” And each
included cohort had an institutional advocate, whether
expellee organisations with parliamentary representation,
Jewish organisations with American backing, or sending
states with an interest in remittances. Romani populations
had none until the first World Romani Congress of 1971,
by which point the settlement was complete.®®

Four limits bound the analysis. Nothing here shows
Romani populations were treated worse than every other
post-war group in every respect: displaced persons who
failed resettlement screening remained in camps for years,
and Commonwealth arrivals in Britain met a colour bar
formal citizenship did nothing to prevent (Paul, 1997;
Hansen, 2000). The claim is narrower, that Romani
populations sat outside the framework within which those
other groups’ claims, however poorly honoured, were
legally cognisable. Nor is intent established. The archive
shows continuity of institutions and personnel; it does not
show that post-war legislators considered Romani
populations and decided to exclude them. More defensible
is that they were not considered, that categories were
built around politically salient cases, and that a population

63.

o4.

65.

67.

68.
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The delegation was received in March 1982. The Central Council had been founded the previous year, following the Dachau
hunger strike of April 1980 and the Bergen-Belsen commemoration of 1979.

The Oberwart bombing of February 1995 killed four Romani men. Recognition as an autochthonous ethnic group in 1993 had
conferred consultative rights without altering local conditions.

Representation is the variable, and the sequence is the evidence for it: recognition followed the acquisition of an organisation
by a few years in every case examined.

Stated this way the claim is about administrative process and not about intent, which is the same distinction the paper draws
throughout.

Documentary preconditions were neutral on their face, which is precisely what made them decisive. No applicant was refused
for being Romani; applicants were refused for lacking papers.

The first World Romani Congress met at Orpington in April 1971. By that date the expellee, displaced-persons, recruitment
and repatriation frameworks had all been legislated and in most cases wound up.
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with no organised representation generated no salience.
Invisibilisation on that reading describes an outcome
instead of attributing a purpose, and its force lies precisely
in requiring no purpose.® Generalisation is a third limit,
since the evidence base is weighted toward Germany,
Czechoslovakia and France, and the Iberian cases in
particular may not fit (Gay y Blasco, 1999).7 Treating
Romani populations as a single object is a fourth, since
Sinti, Vlax Roma, gens du voyage and Yenish differ in
language, history and relation to mobility, and the
categories examined here grouped them together
precisely because they were indifferent to such
distinctions.”

Policy Implications

Independent commissions to review post-war police
registries and compensation files, with authority to make
awards to families denied restitution under the doctrine
standing before 1963, would address a documented and
bounded injustice. Obstacles are practical rather than
principled: primary claimants have almost entirely died,
and inheritance-based claims raise questions about
standing. A scheme addressed to documented denial
instead of demonstrated individual loss would be
administrable, and would also be criticised as
compensating the wrong people, a criticism with force.™

Conditioning cohesion funding on verifiable municipal

compliance with non-segregation targets addresses the
contemporary mechanism directly, and the Union’s
cohesion regulation already provides horizontal enabling
conditions.”” Enforcement has not followed.
Strengthening it would require ex ante verification and a
complaints route accessible to affected residents, at a
cost falling on the poorest regions and, where national
budgets are fungible, on services instead of the practice
targeted.”

Safe-country designation should be disaggregable
by group, so a state may be designated safe for the
general population while applications from a specified
minority receive ordinary examination. That cuts against
the administrative purpose of designation, which is
throughput.” The alternative is a system in which
country-level assessment forecloses individual
examination of exactly the claims it is least able to
evaluate. On residence conditions, amendment of the
Directive is politically improbable, and the tractable route
runs through transposing legislation.” Two narrower
measures follow. Systematic digitisation of compensation
files and police registries, under descendant-controlled
access, would permit reconstruction while respecting the
interest descendants have in records compiled for
surveillance.”” And statutory continuity of school
enrolment across municipal boundaries, independent of
registered address, would sever the link between lawful

69.

70.

71.

72.

73.

74.

75.

76.

7.
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Invisibilisation describes an outcome rather than attributing a purpose, and its force lies precisely in requiring no purpose.

Spanish policy toward gitanos under Franco operated through the Civil Guard regulations of 1943, which required surveillance
of Gypsies as a standing duty, and the constitutional settlement after 1978 addressed the resulting position through general
social policy rather than any dedicated instrument.

Where the sources permit disaggregation the text distinguishes; where they do not, the aggregation reflects the archive
rather than an analytical judgement, and readings depending on the aggregate should be treated accordingly.

The criticism is that a scheme addressed to documented denial compensates descendants rather than victims. It has force,
and the reply is that the alternative compensates nobody.

Regulation (EU) 2021/1060, Annex III, setting out the horizontal enabling conditions.

Suspension falls on the regions least able to absorb it, which is the standing objection to conditionality of this kind. Ring-
fenced transitional funding that does not pass through the sanctioned authority is the only form in which the objection is
answerable.

Throughput is the designation’s administrative purpose, and any proposal reducing it will be resisted by the authorities that
rely on it.

National implementations vary considerably in how resources are evidenced, and the more permissive models demonstrate
that the Directive does not require the restrictive reading several member states have adopted.

Descendant-controlled access is administratively demanding and has been implemented in the Swiss case with reasonable
success following the acknowledgement of 1986.

Internat. J. Appl. Soc. Sci. |July & Aug., 2026| 13 (7&38)|



RACIALISED MOBILITY & STRUCTURAL EXCLUSION: POST-WAR EUROPEAN POPULATION REGIMES & THE ROMANI EXCEPTION

eviction and interrupted schooling at low fiscal cost.”

Conclusion

Post-war Europe built the categories through which
people would be entitled, and the building took roughly a
decade. Expellees received citizenship by descent and a
transfer programme disbursing some 140 billion DM.
Displaced persons received international refugee status
and, for over a million, resettlement overseas. Guest
workers received wage parity and social insurance in
exchange for residence tied to employment. Post-colonial
returnees received citizenship on arrival.”

Romani survivors received the Landfahrerzentrale,
a court ruling that their pre-1943 persecution had been
legitimate crime prevention, and a further nine years
before that ruling was revised. The mechanism was not
a bar written against them. It was the persistence of a
pre-war public-order jurisdiction alongside a post-war
migration jurisdiction that never acquired them as
subjects, and the documentary preconditions that made
every entitlement in the second unreachable from within
the first.%

Contemporary relevance lies in structure rather than
in any continuity of personnel or institution. Safe-country
designation, the resources condition under free
movement, municipal registration requirements and
eligibility criteria for social housing are drafted in general
terms, administered by officials with no discriminatory
purpose, and bear on the same population with the same
effect. That is not the persistence of the past. It is the
recurrence of a technique: govern a population through a
category describing a condition and not a people, and the
resulting exclusion will be both effective and, in the terms

of anti-discrimination law, largely invisible.®!

One methodological observation follows from the
verification undertaken here, and it bears on the field
rather than on the argument. Several figures reproduced
widely in the secondary and advocacy literature, among
them comparative compensation approval rates, dispersal
relocation totals and aggregate expulsion counts for
France in the early 2010s, could not be traced to primary
sources, and in at least one case appear to arise from
conflating two distinct series.®? Where the underlying
reality is as well documented as it is here, unsupported
figures are a liability, since they supply the most easily
contested point in an otherwise well-evidenced account.®
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Its partiality is the argument for it, since a measure that can be legislated without reopening the underlying question of
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Two jurisdictions, one population, and no procedure connecting them, which is the condition this paper has called institutional
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